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twrcn IBfll and 1BB2 **** called by the I’nlomaU in the t ity of 
Wherllng. Virginia During the oourar of three conventions 
a^veral ordinance were paaerd The ordinance of June 18. 
1801, a* promulgated and pa* ed by the Second Whcelli g Con 
vention, provided for the reorganisation of the State Govern 
ment. On June 20. IB01. the "Reorganizer State came into 
ex latent'* with Francia H Prrrpont aa ita governor It w«« 
from the "Reorganized" State of Virginia that wr .tem Virginia 
aecured consent to form a new State On May . M > lHtt Sen 
ator Wuitman T Willey presented a •Memorial" In the Senate 
of the United State* requesting .tatrhood f"t West VI glnla 
The Weat Virginia Statehood lull wie» pa ed hy both the llou%e 
of Ifepreaentativea and the Senate. Congrraa requested how 
ever, an amendment to the proponed constitution of Wed Vli 
go iln providing for gradual rrnanclpatIon of all davrx 


After the hill had passed both Mou n of Congress it wan 
aent to Prtaldant Lincoln for hla signature Meanwhile, Lin 
coin ioreived numerous telegram* and letter* from ivmpn 
thlxara with t h*a art One Mi Archibald Campbell, a Un miIkI 
leader and editor of thr* Wheeling Dull f/ fnfelhyencer ngeil 
Prealdent Lincoln to approve tiir hill, ua a veto would attr t the 
"Union Sentiment" throughout tiir western coiinUe* In hia 
letter to the Chief Kxecutlve. Carnphell expressed In a sincere 
manner, the feeling* of the We*t Virginian*; 
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put in writing his opinion on the legality of the Statehood Bill, 
and to state whether or not it was expedient. 5 Individual 
members of the cabinet read and discussed their official re¬ 
ports before Lincoln and their associates.® This resulted in 
two schools of thought developing within the cabinet over the 
constitutionality and expediency of the act. The propositions 
were answered in the affirmative by Edwin M. Stanton, Sec¬ 
retary of War; Salmon P. Chase, Secretary of the Treasury and 
William H. Seward, Secretary of State. On the other hand 
Montgomery Blair, Postmaster General; Gideon Welles, Sec¬ 
retary of the Navy and Edward Bates, Attorney General gave 
negative answers. 7 The affirmative and negative views of the 
cabinet, according to recorded evidence are, in part, as follows: 

Mr. Stanton in a letter to Lincoln, dated December 26, 1862, 
commented favorably on the admission of West Virginia to the 
Union. His justification was that he had been “unable to per¬ 
ceive any point on which the Act of Congress conflicts with 
the constitution.” Moreover, the formation of a new State 
would affect the geographical boundary between the slave and 
the free States. “The advantage of this upon every point of 
consideration,” according to the Secretary of War, “surpasses 
all objections which have occurred to me on the question of 
expediency.”® Secretary Chase, in answering both questions 
in the affirmative, was of the belief that a veto of the act by 
Lincoln “would result in the profound discouragement of all 
loyal men.” 5 Seward firmly believed that the State of West 
Virginia had been formed “within the jurisdiction” of the Old 
Dominion; thus the act for admission was constitutional. 10 Mr. 
Blair, the only Marylander in Lincoln’s first cabinet and a 
member of the opposition group, was sincere in his objections 
to the dismemberment of Virginia because he felt that a veto 
of the act was “to the Westerners’ best interest”; moreover, he 
continued, they “will soon see in such refusal a thoughtfulness 

MS LP , No. 20387. Lincoln to His Cabinet. Washington. D. C.. December 23. 

I M2 

The reading of the official opinions on the act took place in a Cabinet Mcet- 
1 K called by the President on December 26, 1802. at the White House. Cf. 
John T Morse, ed.. Diary a / Gideon Welles (Boston: Mifflin Company, 1911), 
pp X* t 

<• B irnlth, Secretary of the Interior, resigned his position in order to become 
* judge in Indiana. Cf. Annual Report of the American Historical Association, 
bta* j u r d Hates, 1B59-1000, ed., H K Healc (Washing ton. 1933). 

Vtil IV '(MO), p 371. 

M’ L V , No 20470, Blanton to Lincoln, Washington, D. C., December 26. 1862. 
LP, No 3'OfllL Chase to Lincoln, Washington, D, C., December 29. 1862. 
v LI*, Not 20441, 20407, Seward to Lincoln, Washington. D, C., December 
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for their welfare which will endear Lincoln’s name to them 
forever.” The Postmaster General further stated: “I think 
the measure will be distasteful to the people generally, the le¬ 
gality of the act will be questioned, and the reply we have to 
-ive’is as I have said, technical only. I cannot say the meas¬ 
ure has the sanction of the people of Virginia or even of the 
majority of loyal people of that State.”" Mr. Welles thought 
that statehood should be deferred until the war was over be¬ 
tween the sections. The Secretary of the Navy said: *i do 
not, therefore, deem it expedient that West Virginia should be 
erected into a State, nor advise that the bill be approved.” 
Attorney General Bates was of the opinion that the bill was 
unconstitutional and “highly inexpedient.” He based his con¬ 
tention on the grounds that "the government of Virginia, rec¬ 
ognized by Congress and the President, is a government of 
necessity, formed by that power. This government represented 
a small fraction of the State. The representatives of some 48 
counties made an agreement with themselves to partition the 
State.”” 


One cannot be completely assured that Lincoln’s decision on 
the bill was based entirely on the well-prepared documents 
presented to him by individual members of his cabinet between 
December the twenty-third and December the twenty-ninth, 
1862. Nevertheless, there was a detinite correlation between 
Lincoln’s views and the ideas of the affirmative group on the 
bill in the divided cabinet. The Commander-in-Chief's views 
were clearly brought out in a document entitled “Opinions on 
West Virginia.” They were as follows: 


n ,c consent of the legislature of Virginia is constitutionally 
necessary lo the bill for the admission of West Virginia becom- 
ng a law. We cannot deny that the body which consents to the 
admission of West Virginia is the legislature of Virginia It 
«-• - »id that the admission of West Virginia is secession and tol- 
"••ted only because it is our secession. Well, if wc call it by 

*„«7he a,°n?JV U " d i ITm ' na - between secession 

( onstilulion and secession in favor of (ho Constitn 

th " “ dml8Sl,m ° f WcSt Vlriln.. into the Union 
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penpite Ihe leMulity of the bill, it is believed that Lincoln had 
ni , intention of issuing a proclamation grunting statehood to 
Wot Virgil* until the people of the Mountain Region had 
complin with the request of Congress by ratifying an amend- 
. nen t to their Constitution which provided for gradual emanci¬ 
pation of all slaves' % within the proposed borders of the new 
St.dc Such an amendment was later known as the Willey 

Amendment. 

When President Lincoln was officially notified of the vote 
on the Willey Amendment by Abraham Soper, President of the 
Constitutional Convention (held at Wheeling), the Chief Exec¬ 
utive. on April 20, 186.1, issued a proclamation proclaiming 
West Virginia a State. It became fully effective 60 days later. 
At the expiration of the sixty days (June 20, 1863), Arthur 
Ingraham Boreman was inaugurated as the first governor of 
the newlv-created State of West Virginia. 

The original letters of President Lincoln and members of his 
cabinet on the constitutionality and expediency of West Vir- 
£*.nia Statehood will be arranged in this study as follows: 

L Lincoln to his Cabinet. 

1 Blair to Lincoln. 

X Seward to Lincoln. 

4. Bates to Lincoln. 

X Stanton to Lincoln. 

X Chase to Lincoln. 

I. Welles to Lincoln. 

t Lincoln's opinions on Constitutionality and Advisability 
at Admitting West Virginia into the Union. 

I««ty—I jf»ro!n to I nited Mate* ( abinH. 4 a»bin|1on. D. L. 

I We e m ber 23, 1862. 

EaervtJee Maun*. 

WWitaftoa. December 2X 1M2 
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1 respectfully «»k or each [of] you. an opinion In writing, on 

the following question* to wit: *41 

lut., Is the tiald Act constitutional? 

2nd., Is the said Act expedient?'* 

Your Obt, Servt. 

Abraham Lincoln 


■ ,..| rr _Montaontrry Blair lo President l.inrnln. W..»l.in*lo„, 

|). C., Ilcrerabrr 26, 1862. 

The President. 

Sir: 

On the questions submitted by you relating to the admission of 
West Virginia into the Union. I submit the following considerations: 

1. As to the Constitutional Question. 

The first clause of the third section of the fourth article of the Con- 
•titution provides that “New States may be admitted by the Congress 
into this Union, but no new State shall be formed or erected within the 
Jurisdiction of any other State; nor any State be formed by the junction 
of two or more States or parts or States without the consent of the 
States concerned as well as of tin Congress.” The objection thut this 
language in the present case requires the consent of both East and West 
Virginia because it requires the consent of both 1 ' the States concerned, 
seems to mo not to be well taken, because 'till West Virginia be ad¬ 
mitted there are not two States concerned. 


The question is only whether the State of Virginia lias consented to 
l).• partition of her Territory and the formation of that part of it called 
W< tern Virginia into a separate State. In point of fact it will not be 
<'intended tha. this has been done, for it is well known that the Elec- 
ti'iii by which the movement has been made did not take place in more 
*• in ,i third of the counties of the State, and the votes on the Constitu¬ 
tion did not exceed twenty-thousand. 


H ■ argument for the fulfillment of the constitutional provisions ap- 
i sbl. to thi case rests altogether on the fact that the Government 
fguni/i d at Wheeling In which a portion of the District in which it is 
*' i «d to create the new State is represented with a few of the East¬ 
ern Counties has been recognized as the Government of the State of 
Vo, ru* for certain purposes'* by the Executive and Legislative branches 
• tl * Federal Government, and It is contended that by these acta the 

; ’ I;'*' ° , ' Vrn,m#nt ,B from denying that the consent given 

wjf O^ctnim# nt u j Virginia to the erratum of the new State. U a auf- 

.... . Will.),. |hr meant,., uf ,h, Cunatltutlim It hwiu to me 

L * * " '** •ffument to .ay rtnt. that it u am. 


W- m 






Ui V a rumiti WMhlnaiun. D C. 
to LiMMin W*u»irtgum. D C. liMtmbw ». I 




President Lincoln and his Cabinet. Standing from left to right are Salmon P. Chase. Secretary of the Treas¬ 
ury; Caleb B. Smith, Secretary of the Interior; Montgomery Blair. Postmaster General; seated left to right are 
Edwin M. Stanton, Secretary of War; Abraham Lincoln. President; Gideon Welles. Secretary of the Navy: Wil¬ 
liam II. Seward, Secretary of State and Edward Bates, Attorney General. (Library of Congress) 













Opinions of President Lincoln 


163 


fr «ediy merely technical, and assumes unwarrantably, that the quail¬ 
ed recognition which has been given to the Government at Wheeling 

certain temporary purp<»e,. preclude, the Federal Government from 
notice of the fact that the Wheeling __ _ 


f/f --- * viovemment from 

taking notice of the fact that the Wheeling Government represents 

much lc*» «*»" ha,f the of Virginia when it attempts to dx£ 

member the .State permanently. Second, that the present demand of 
lt> elf. proves the previous recognitions relied on to enforce it to be er¬ 
roneous. For unquestionably.'* the 4th article of the Constitution pro¬ 
hibits the formation of a new State within the actual consent of the old 
State, and if it be time that we have so dealt with a third part of th* 
people of Virginia as that to be consistent we should now permit that 
minority to divide the State, it docs not follow that we should persist 
but on the conti ary it demonstrates that we have heretofore been wrong, 
and if consistency is insisted on, and is deemed necessary, we should 
secede from the positions heretofore taken. 

2. As to the Expediency of the Measure. 


Hut I do not think it either necessary to secede from those posi¬ 
tions or proper to take the new step insisted on now. There is no posi¬ 
tive prohibition in the Constitution against the action taken by the Sen- 
ate and House of Representatives in relation to the recognition of the 20 
Wheeling Government, or in relation to the action taken by the Execu¬ 
tive, and all that can be said if we reject the claim of the Wheeling Gov¬ 
ernment to represent the people of Virginia for the purpose now under 
consideration will be that it admits our previous action to have been ir¬ 
regular. The answer to this is that if not regular it was substantially 
just and the circumstanecs of the ease excuse the irregularity. First 
was proper that the loyal people and the State of Virginia should be 
represented in Congress, and the representation allowed was not greater 
than their numbers entitled them to. But whilst it was just to the 
p'oph of Western Virginia, whose county was not over-run by the 
rebel armies to allow this representation, and for this purpose and for 
III*' purpose* of local government to recognize the state Government 
iie.titufed by them, it would be very injust to the loyal people in the 
greater part of the State, who are now held 5 ' in subjection by rebel 
wa# and who far exceed in number the twenty thousand who have 


'"I on the Constitution for Western Virginia, to permit the dismem- 
went of their State without their consent. It is no fault of the loyal 
of Virginia that they are not in condition to be heard on this 
*' »' n according to the forms of law. The State is held by armies 
* 1 ’bey could not resist, and which so far the Federal Government 

‘ • '.m not been able to eject from the State. If these armies were 
*n from the State, and the people still refused to recognize their 
•me f , to the General Government, their wishes might be properly 
* i • MW>d ip tiie action of that government with respect to the ques- 
** '"ton ui Hut until that is done, 1 think u measure which affects 
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so B rt,tly should be postponed. If honied through now, it will 
l.hoblv be tlu source of lasting irritation between the people of the 
nvo section of' the Slate-and it will I am sure from the only obstacle, 
l,u, „ most serious one lo an Immediate restoration of the proper reln- 
nons of the State to the General Government after the rebel armies are 

driven from It. 

But there are yet more important considerations which would induce 
mh* to postpone this movement. It has been said with truth that West- 
, rn Virginia has been a stepchild to the Eastern portion of the State 
where hitherto all political power has resided And it is the injustice 
md oppression—the disfranchisement—and unequal taxation which has 
been exercised by the ruling class in the commonwealth for many long 
years which has alienated the people of the ^Vest. These wrongs havt. 
been familiar to me from childhood for among the people of Kentucky 
they found warm sympathy. It is not therefore from want 23 of sym¬ 
pathy with them that I oppose their wishes at this moment—But it is 
because in my view of the situation at present the days of their tyrants 
have passed away never to return and the hour is near when they have 
but to reach forth their hands and redress not only their own grievances 
but to restore the old commonwealth to honor and power in the Sister¬ 
hood of States—Each county as we remove the armed rebel hordes now 
vemmning the State will affiliate with the free government of the west 
and of the Union and the men of the west who have lead the vanguard 
of freedom in the State will naturally control the policy of the Regen¬ 
erated State—what a glorious prospect thus opens to a state with one 
front on the Ocean with such a port as Hampton Roads, and another 
front on a great tributary of the Mississippi River. Give the people of 

* e west time to consider this subject in the light of events which can- 
r - ,j ' he- distant and which will open to their view the power they will 

* to make the State of 24 Virginia one of the greatest of the new 

* rid and they will thank the Statesman who refused his sanction to 
• r r h«- formed amidst the exasperations of Civil War and a sense 

■ r ng which they will soon see can never be perpetrated again. 

' ' .-r there wa.- a case of hasty legislation calling for the interposi- 

n f v Executive this bill i» one of that kind. No measure of such 

p ‘ r* - to the interests of a great people was ever passed through 
' if : with «vo httle discussion. The condition of the country when 

“ s,r,uU ' i,nd House of Representatives seems to 

; <d the attention of the able men in those bodies, that they 

:: r h,v * ««• import*,,*- * 

„„ " /' ■" bul *““• discussion in vllhvr houae. The 

. , " " h ‘ r, ‘ '*• h *»» tavoketd lavor or oppoaMon was 

Tt.u 1.1 thpM p * rt to h* < ' rpclpd into 
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Union win to Ik- divided and that the Eastern portion of the State was 
be left the Rebel* and to Slavery. But 1 look for neither result I 
do not believe disunion possible and I shrink from a measure which 
looks like preparing for it. 

nut as the reestablishment of the Federal power in Eastern Virginia 
extinguishes Slavery there and thus removes the great cause of oppres¬ 
sion upon the west and at the same time puts the power of the State in 
the hands of those who have been oppressed, every ground upon which 
the measure was advocated will be speedily removed. 

The bugbear of the indebtedness created by the Rebel Legislature 
which is provided by the friends of the measure, is easily disposed of. 

It will be repudiated of course by the true Legislature of the State. As 
respects the old and legal debts of the State the benefits of’ 6 which it is 
alleged have not been fairly apportioned between the east and the 
west,—the new Regime will have the power to regulate the subject 
fairly and will doubtless do so. The Federal government might aid 
them greatly in this object and at the same time contribute greatly to 
the reconstitution of society in the State upon a healthy basis by turning 
over to the State the forfeited estates of traitors within it. The forfei¬ 
tures will be more thoroughly enforced by such means and the property 
more rapidly passed into the hands of new men whose tenure will be 
fealty to the new order of things in the State and to the old flag of the 
Union. But without any pecuniary help from the Federal government 
the boon of Freedom which the Federal arms will ere long give to the 
State will soon bring wealth to it which will make these old debts light, 
and all the more rapidly if the old boundaries are preserved so that the 
enlightened and ?; enterprising men of the west who will rule in the 
councils of the great commonwealth are not shorne of their power by 
this measure. 


The idea that the mountains which divide the sections require the 
propored political division has become obsolete by the use of Railroads 
•nd Canals. What sane man wou'd propose to divide the State of Penn¬ 
sylvania which is divided physically by the same ranges of Mountains? 
What irreparable mischief would have been done to that magnificent 
Stale if such a sacrifice had been made of her real and permanent in- 
»r« t m account of some temporary wrongs, as is now proposed with 
1 * t to th«- interests of Virginia for reasons not worth a thought to a 
State mu ’ It may at this moment please the Western \ irginians to 
r ' i',un o cruel to the great interests of the State—But in my 
/ 4')giM-nt the time is not } * far removed when no man among them 

* i .nl the iih isute otherwise than u Western Pennsylvanian 

* oi<1 rx. >. regard a proposition to dismember that State—and 1 bc- 
i • t • Pm idem refuse hi* sanction to the measure because it is 

w u l • i r t>« - r. t mten.tx, the people of West Virginia will soon 


" IW . M«t M4I 
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see in such refusal a thoughtfulness for their welfare which will endear 
his name to them forever. 

I think the measure will be distasteful to the people generally. The 
legality of the act will be questioned and the reply we have to give is as 
I have said technical only. We cannot say truly that the measure has 
the sanction of the people of Virginia or, even to the majority of the 
loyal people of that State—we cannot plead necessity for the act as we 
have for other acts which have been questioned. It will serve therefore 
to fix upon the dominant party here the charge of disregarding the law 
and the constitution by which our adversaries have sought to destroy 
the 29 confidence of the people in the administration. 

The subject is one which will engage public attention hereafter if not 
immediately so that our action on it will characterize the administration 
in the annals of the country. It is with the rights of the states we are 
dealing—we have heard indeed something too much of such things lately 
and some persons may therefore be disposed at this moment to ignore 
them altogether. But this will be found to be a great error. The peo¬ 
ple of all the States have always manifested a wise solicitude for the 
just rights of the States and have never tolerated the slightest invasion 
of them. This arises not from mere state pride or vanity so ostenta¬ 
tiously displayed by Coxcombs. It is founded on the knowledge pos¬ 
sessed by the thinking and controlling minds that the excellence of our 
system of government depends on carefully guarding those rights. In 
dismembering the State which has still a hold on the hearts of 30 our 
people as the land of Washington, Jefferson, Madison, Monroe and other 
immortal names, there should therefore be no room for debate on the 
legality of the act. 3 ' 

Very respectfully 
your obt. sert. 

M. Blair 
P.M.G. 

P. O. Dept. 

Washington, D. C., December 26, 1862. 


letter W illiam H. Seward to President Lincoln, Washington. 

D. C., December 26, 1862 

To the President of the United States 

Wf.terr Virginia is organized unquestionably with all the constitu- 

1 " n ” 1 ■ and faculties of a State, and with a republican form of 

' h * re,0re - ha “ “ tltle “> “ candidate for admission 

Union. Congress has power to admit new States, but 

-'Srr Tu in C, ' rta ‘ n llmll “ llons - One of these limitations 

I .. I r s. n m ,,>nm ' d or erccted wllhln >he Jurisdiction of 

y .... .State Without the consent of that State as well as the consent 

m nSt * 2 ° ***° 

*• Ho 1 

*' ’ Meg Ml) 
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of the new State and the consent of Congress. It is an undisputed fact 
that the new State of Western Virginia has been both formed and erect¬ 
ed within the jurisdiction of the State of Virginia. Has the consent of 
the Slate of Virginia to the formation and erection of the State of West 
Virginia been given, or has it not been given? Upon this point the con¬ 
stitutionality of the Act of Congress now before me turns. The con¬ 
stituted and regular authorities of a State called the State of Virginia 
sitting at Wheeling, within the jurisdiction of that State, claiming to be 
the State of Virginia, and acting as such, have in a due and regular 
manner declared and given the consent of the State of Virginia to the 
formation and erection of the State of West Virginia within the juris¬ 
diction of the State of Virginia. Thus far the case seems simple and 
clear. But it is just at this point that a complication begins. If we 
would unfold it successfully we must first state the existing facts in re¬ 
gard to the constitutional position of 35 the State of Virginia, as well as 
those which belong to the formation and erection of the new State of 
West Virginia. 


About the month of April, 1861, an insurrection against the Federal 
Union broke out within the State of Virginia. The constituted authori¬ 
ties. with the seeming consent of a majority of the People of the State, 
inaugurated a revolutionary war which they have carried to the extreme 
points of pronounced independence and of the setting up of a pretended 
revolutionary and belligerent government. The organized political body 
which has committed this treason, having broken and trampled under its 
feet the Constitution, and even the Union, of the United States, is still 
standing in that treasonable attitude within the jurisdiction of the State 
of Virginia, but it has been dislodged from the portion of that jurisdic¬ 
tion which is contained within the new State of West Virginia. This or¬ 
ganization has not given its consent to the formation and erection of the 
State of Western Virginia, and in its present attitude it is clear that it 
neither can nor will give that consent. The State of Virginia having 
thus fallen into revolution, the people living within that part of its juris¬ 
diction which is embraced within the new State of West Virginia, ad¬ 
hering in their loyalty to the State of Virginia and also to the United 
sut«- . availed themselves of the fortune of the civil war to discard the 
• liable authorities of Virginia, reorganized the State, and with all 
tfu] f-.rms and solemnities chose and constituted the public func- 


n trie* for the .state us nearly in conformity with the constitution of 
< -i In the revolutionary condition of that State was practicable. 

' d* of Virginia, thus organized, appeared in Congress by its 
"• «ntatJw in both Houses and was then deliberately’ acknowledged 
•Ld ogtiisr r| by the Executive, as well as by the Legislature of the 
In tr 4 a■ the State of Virginia, one of the original members of 

' '•* Union Thla State of Virginia, thus constituted and ac- 

d. ho given its Cornellt to the formation and erection of the 
' Wr»t Virginia, within the jurisdiction of the State of Virginia 
*• M this rumen t an adequate one* 


. 




i l.iitmtoft. v% **tMn|tofi 
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III object li* It wly *"» «»»** around that the political body which 
„i i. not In fact «'»(! In taw really I hr State of Virginia, it 

' .Ill'll with great force that the United State* an* estopped from «*. 
Homing that position • ,u ’ lh,nk lt neceaaaiy. however, to rely upon 
ih giowiwl There l» no need of the plea of estoppel when Justice can 
u done without It. and. whatever may be the force of an estoppel in 
I„\\ when II work . Injustice, it ought not to be allowed In polities when 
,1 w.Mk* m that way U seems to me that the political body which has 
alien consent In the case is really and Incontestably the State of 
Virginia So long as the United States do not recognise the secession, 
departure, or separation of one of the States, that State must be deemed 
exist Inti amt having a Constitutional place within the Union, what¬ 
ever may be at anv moment exactly it?. revolutionary condition. A State 
thu* situated cannot 14 be deemed to be divided into two or more states 
merely by any wxoluttonary proceeding which may have occurred, be¬ 
cause there cannot be constitutionally two or more States of Virginia. 
I'hew must and can be, in the view of the Constitution, at all times only 
one State of Virginia, Mew aw two distinct political bodies, each as¬ 
serting itself to In* that one State of Virginia. Some constituted power 
must decide this dispute The point m dispute necessarily affects the 
Fvdvial Union No matter whether the one or the other of these two 


bodies is the tval State of Virginia, the Federal Union has authority to 
maintain within the State, which cannot and must not be left in abey¬ 
ance, and the body which is truly the State of Virginia has rights and 
holds obligations upon the Federal Union which must be conceded and 
fUltUled The United States must therefore decide for themselves, so 


tai as their rights and responsibilities extend, which of the two political 
bodies asserting themselves respectively to be the State of Virginia is 
•niv> the State, and which is not. The United States are not shut up 
thm a necessity for deciding it in favor of either body. They can 
xay that, although the old organisation is for the present moment dis- 
treasonable, ami insurrectionary. yet i: shall not be deprived of 
- ;x*wer> and privileges. Or they may say on the other hand, that this 
o o organ nation has forfeited and lost" its right to be regarded as a 
cv« v .'-na'. cce. and it shall be suppressed, and a new and loyal one. 
:cv * -> place, shall be acknowledged as the State of Virginia. 


w with accordingly It -s a practical question, to be decided by 
v l-• :.v Stj*v> upcc the grounds of public necessity or expediency. 


«itt a v 


a v nr* t>e cost and permanent interest, 
tbe IMM SMk. As l have already 
xwa earc ■: .'re decided by the United Stt 
*4.*maz the old crgaeuMticc. The aewlv 


tsts Of the State Of Virginia 
dy intimated, the question 
States in favor of the new 
ty orgamred State of Vir- 
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competent to be represented in Congress and bound to pay taxes, it is 
state competent to give the required consent of the State to the forma¬ 
tion and erection of the new State of West Virginia within the jurLsdlc- 
tion of Virginia. 

But in reply to this it is said that the new State of West Virginia in¬ 
cludes substantially all of the State of Virginia which is actually oc¬ 
cupied by and submissive to the re-organized State of Virginia, no that 
this re-organizcd 3 ' State of Virginia must cease to exist the moment that 
by its consent the State of West Virginia shall have come into the Fed¬ 
eral Union. This argument seems to me unsatisfactory and inconclusive 
Western Virginia will not then be the State of Virginia, nor will the 
State of Virginia cease to exist, although, through accidents of Civil War. 
there shall for the moment be no loyal and constitutional political or¬ 
ganization of the state. Within that part of the jurisdiction of the orig¬ 
inal State of Virginia which will remain, there will still be u State of 
Virginia, the old State, with its constitutional functions wholly or in 
part suspended or in abeyance, but capable of complete reconstruction 
and re-organization by its people, just as the state was re-organized and 
reconstructed when the government now at Wheeling was organized 
If it be said that this is unjust to the State of Virginia, I answer that the 
constitutional reservation of a right on the part of that State to object 
to the foundation and erection of a new State within her limits, was a 
reservation for her benefit. If, through perverseness and disloyalty, a 
majority of her people, in a revolutionary way, put themselves into a 
condition in which they cannot and will not assert that right, they can¬ 
not by that wrongful and injurious course deprive the loyal people of 
Western Virginia of their claim to be heard when, in a 17 constitutional 
manner, they form and erect a new State, or deprive Congress of the 
power to decide the question as the interests and the safety of the whole 
country require. 

I am therefore of opinion that the Act for the admission of West Vir¬ 
ginia is a constitutional one. 

IJp'n the question of expediency I am determined by two considera¬ 
tion- First, The people of Western Virginia will be safer from mo¬ 
lestation for their loyalty, because better able to protect and defend 
t ui'f'.tu :ve: as a new and separate State, than they would lie if left to 
demoralizing uncertainty upon the question whether, in the progress of 
thr >nr they may not be again reabsorbed in the State of Virginia, and 
ub>er ted to m verities as a punishment for their present devotion to 
< ' .non. The in t duty of the United States is protection to loyulty 
• i » r* .*t it is found Second, I am of the opinion that the harmony 
od |of the Union will be promoted by allowing the new State to 
1 >r '’ H and err< ted. which will assume Jurisdiction over thut pait of 
M * </f the Ohio which lies on the South aide of the Ohio river, 

- ng. in a corn-(HuttonsI and lawful manner, the Jurisdiction here- 
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tofore exorcised there 
the James river. 1 * 


by a political power concentrated at the head of 

Respectfully Submitted, 

William H. Seward 


Department of State 

Washington. December 26, 1862. 

I rllrr _Edward Bales to President Lincoln, Washington. D. C., 

December 27, 1862 

Attorney General’s Office 
December 27, 1862 

The President having before him for his approval a bill passed by 
both Houses of Congress, entitled an “Act for the admission of the State 
of West Virginia into the Union, and for other purposes,” has submitted 
to all the members of the Cabinet, separately, the following questions, 
for their opinion and advice thereon. 

1. Is the said act constitutional? 

2. Is the said act expedient? 

I am of opinion that the bill is not warranted by the Constitution. 
And. in examining this proposition, I think it will be the more clearly 
apprehended, if viewed in two aspects:—1. In the letter of the par¬ 
ticular provision, and 2. In the spirit, as gathered from the letter, from 
the whole context, and from the known object, and 


toe letter—Art. 4. S. 3. “New States may be admitted by the 
Congress into this Union; but no State shall be formed or erected, within 
t. v .- jurisdiction of any other state, nor any state be formed by the 
j i.on jf two or more States, or parts of States, without the consent of 
'•'* Le gislatures of the States concerned, as well as of the Congress.” 

I ob • rvc, in the first place, that the Congress can admit new States 
r.: 'hit. Union, but cannot form States: Congress has no creative pow- 
*x. m that respect; and cannot 1 * admit into this Union, any territory, 
1 1 political entity, less than a State. And such State must 

ri.il 4'. a -paratc independent body politic, before it can be admitted, 

»4u - of the t ^institution—and there is no other clause. The 
!»<*!« -hleh Congress may admit. by virtue of that clause, does not 

'** 1,1 ,h * fart of admission, and doc* not begin to exist 

‘ - '■'><» 4 fact For, If that be so. then Congress makes the State; 

admit a State Into the Union. And that 

- ,hr , S ^ r by Conirr,U> wou,d r * u “> uni- 

° f * hlB Ctmntry ’ ■ *** American 
«»ly »>> Mm Iieoplo, component mrmbrn Con- 
u a State 
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portant to my argument whether the last clause of 
is not very the consent of the legislatures of the 

Sentence as well as of the Congress.” do nor do not apply to 
t* 1 * * concerned. c “formed or erected within the jurisdiction of 

the 


case oi “ - QC . vell as to the case of a new State “formed by the 

L as w _ . _*_* t* Tf o_*_ 


of a 
State, 


. other more states or parts of States.” If it do not apply. 

3 ction of tw ° the naked unconditional prohibition of the formation 
there stanC v ^ thin the jurisdiction of any other state—direct, simple. 

.1 * _ * J 


jun 

then 


0 i a new Sta , being misunders tood. 
and incaP aD1 

that the clause does not apply, it be claimed that the 
If, a dnl,ttin ^ verr uied and annuled 40 by practice, in the case of Maine, 
prohibition is Tennessee> w hich were, respectively, “formed and erected 
Kentucky an urjsdict j on ” of Massachusetts, Virginia and North Carolina, 
within the J “ ]tcrnative answers—1. In the absence of proof to the con- 
I have tw0 ' c that both Congress and the people did obey the Con¬ 
trary. 1 ^ aJ1 its requirements, in form and substance. 2. If 

stitution, - n those j ns t a nces, the Constitution was disregarded 

it be s stil j ’j i ns ist that those abuses, do not absolve us from the 
an ?. b (o°obey the plain letter and sense of the Constitution. 


But if the clause do [sic] apply, still, in this case, its terms have not 
been complied with. It speaks in the plural—“the legislatures of the 
States concerned”—i.e. Virginia and West Virginia. The consent re¬ 
quired by the Constitution is not the consent of the State, generally, nor 
of its Governor, nor its Judiciary, nor its Convention, but “the consent of 
the Legislatures of the States concerned.” And that is not the only in¬ 
stance in which the Constitution vests long important powers in the 
Legislatures of the States—they choose the Senators absolutely, and 
they direct the manner in which electors of President and Vice-Presi¬ 
dent shall be chosen. And these are Constitutional functions which can¬ 
not be exercised by substitute, nor usurped by any other functionary. 
The division and allotment of powers, as established by the Constitu¬ 
tion is not mere form, but vital substance, dear to our fathers, who de¬ 
signed and used it as a guard against the unity of powers—to prevent 
the concentration of power 4 ’ in a single hand or a few hands. Here 
’•he proposition is to make two states out of one. Each one, of course. 

• nti - have a legislature, and the Constitution requires the consent of 
legislatures, before the thing can be done. Now. it is said that the 
Itgulatuic of Virginia (Old Virginia) has consented; but it is not pre- 
ended that th< legislature of West Virginia has consented—nor that 
r>tT ' is, in fact, any such legislature to give consent. 

1 .i very grave and important thing to cut up and dismember one 
Wigmai stall * of this nation—for « time, in our national youth. 

, lt ! ' f 4411 if we must do it, it behooves us to know that we 
^ within the letter of the Constitution, and with a decent re- 
,or forms of law. 
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So much for the letter of the law. Let us now examine a httlc i m 
the sense and spirit of it. 

When the rebellion broke out. nil the State authorities of Virginia 
joined it. and made organised and official, as well as individual, in. 
sumvtlon. against the national government, defying its power, and. i n 
order the more effectually to resist it. inviting invasion from States 
further South. Still a remnant, chiefly in the northwestern counties, 
remained faithful; and the duty rested upon this government to protect 
that remnant; to repel that invasion and suppress that insurrection; and 
thereby to restore Virginia, as she was before the insurrection, to her 
proper place in the Union. That was and is the plain constitutional 
duty*' of this government; and all that this government has yet done, 
by legislation, by executive action, or by actual war. has been done with 
that avowed and only object. 

When all the governmental officers of the state of Virginia acting in 
organic form, had renounced their allegiance to the Constitution, and 
had risen, in armed revolt against the nation, carrying along with them, 
into flagrant war, a great majority of the people of the State, this gov¬ 
ernment found itself in a strange and anomalous condition. It was 
charged with duties which could be neither denied nor evaded; and 
constrained to the use of powers, which undoubtedly exist In contempla¬ 
tion of law, and yet the modes of their action had not been prescribed, 
only because the necessity to put those powers into practical exercise 
had not been foreseen. 


In this state of things, we took the only course which lay open before 
us a course of prudence, of moderation, and of conformity to the pnn- 
c.ples and objects of the Constitution. It was our sacred duty to sup¬ 
press the insurrection, to repel the invasion, to put down the official 
treason m Virginia, which had perverted all the organic powers of the 
state, into active hostility' against the nation. And in performing this 
duty, we could do no less than recognise all of Virginia which remained 
atthful to the Constitution, and which demanded the protection and 
support of the national government. 


In • -.s view, and only in this, we advised and consented to the or- 
s« n of a new government for Virginia, seated, for the present, in 
’ “e northwest, vs here alone it could act in safety. Those who organized 
• k *veminent were a small minority, but they were all that remained 
•> an i to iht Constitution. And we all knew (certainly I did) that 
n . a government could not be organized by such a people, at such a 


tm < and under such circumstances, in exact conformity to all th 
•. rt v-...! emenis and particulars of the Virginia Constitution. Bui 
at tvawm for the crimes of a comparatively few individual 


... . samop ance witn torms impossible, shall 
ut to pervxh, a Sutr be blotted from the map of the 

< forbad rh» an Kv t in .. _ a __. 
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Our first great Constitutional duty is to save the nation, and the Stales 
and, it possible, we must save them according to law. But if the two 
duties conflict, still the greater must be performed, and the lesser must 
yield, even as a conflicting act of Congress must yield to the Constitution 

We all know—everybody knows—that the government of Virginia 
recognized by Congress and the President, is a government of necessity 
formed by that power which lies dormant in every people, which though 
known and recognized, is never regulated by law. because its exact uses 
and the occasions for its use, cannot be foreknown, and it is called into 44 
exercise by the great emergency which, overturning the regular gov¬ 
ernment, necessitates its action, without waiting for the details and 
forms which all regular governments have. It is intended only to 
counteract the treacherous perversion of the ordained powers of the 
State, and stands only as a political nucleus around which the shattered 
elements of the old commonwealth may meet and combine, in all its 
original proportions, and be restored to its legitimate place in the Union 
It is a provisional government, proper and necessary for the legitimate 
object for which it was made and recognized. That object wus not to 
divide and destroy the State, but to rehabilitate and restore it. 

That government of Virginia, so formed and so recognized, does not 
and never did, in fact, represent and govern, more than a small fraction 
of the State—perhaps a fourth part. And the legislature which pre¬ 
tends to give the consent of Virginia to her own dismemberment, is, (as 
I am credibly informed; composed chiefly if not entirely of men who 
represent those forty-eight counties which constitute the new State of 
West Virginia. The act of consent is less in the nature of a law than of 
a contract. It is a grant of power, an agreement to be divided. And 
who made the agreement, and with whom? The representatives of the 
forty-eight counties, with themselves! Is that fair dealing? Is that 
honest legislation? Is that a legitimate exercise of a constitutional pow¬ 
er, by the legislature of 45 Virginia? It seems to me that it is mere 
abuse, nothing less than attempted secession, hardly veiled under the 
flimsy forms of law. 

Fortunately, however, even that flimsy veil does not cover the sub- 
’ant.uj wrong. I think I have already shown that under either con¬ 
traction of th • clause of the Constitution above cited, the forms of the 
Constitution have not been fulfilled. The bill was Introduced und hus 
'"*n thu* fur pushed forward towards its completion, under the er- 
r tm os ld<a that it was In verbal und technical conformity to tin- Con- 
' dion, and therefore, und only therefore, thut it could ever ripen into 
• binding law That was Its only foundation; for 1 think that no re- 
'' r *f rnaii will seriously ufflrrn thut “the legislature of Virginia 
' * r at Whi rling, on the 13th of May, 1 H<S2. gave IU consent (not the 
“ f «r,t of Virginia; to the dismemberment of the Old Commonwealth, 
n truth sod horn tty, iui h legislature of Virginia us the Consti* 
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tution speaks of—a legislature representing and governing the whole 
and therelore honestly and lawfully speaking for the whole, in a mau 
ter which concerns the fundamental conditions of the State, and its or¬ 
ganic law. 

In proceeding to answer the second question—“Is the said act ex¬ 
pedient?”_it becomes necessary to look into the bill itself. It is a 

strange composition, bearing upon its face, unmistakable marks of haste 

and inconsideration. 4 • 


The preamble, after various recitals, gives the consent of Congress, 
“that the forty-eight counties (which may be formed into a separate and 
independent state).” 

The first section declares “that the State of West Virginia be. and is 
hereby declared to be one of the United States of America, and admit¬ 
ted into the Union, on an equal footing with the original States, in all 
respects whatever,” and allows three representatives, until the next 
general census. But this is immediately followed by a provision. “That 
this act shall not take effect until after the proclamation of the Presi¬ 
dent of the United States hereinafter provided for.” Which proclama¬ 
tion, very possibly, may never happen, for there is no after-provision 
in the bill, making it the duty of the President to issue it. 


Then follows a paragraph (which seems to be only a preamble to § 2) 
to the effect that “it being represented to Congress that, since the con¬ 
vention of the 26th of November, 1861, which framed the proposed Con¬ 
stitution for the said State of West Virginia, the people thereof have 
expressed a wish to change the seventh section of the eleventh article 
of said Constitution by striking out the same and inserting the follow¬ 
ing”—giving the exact form of what Congress chooses to have inserted 
.n the State Constitution! The bill does not inform us when, how, or 
by whom it was “represented to Congress,” that the People wished to 
change their Constitution 47 so recently made by their convention, and 
ra'.fied by their own votes, as stated with exact particularity in the 
preamble. If the people of West Virginia had a right to call a conven¬ 
tion and make a Constitution for themselves, what is to hinder them 
from amending the one or making another by the same means and 
* in out waiting for Congress to instruct them what to do and how to 
do It 7 It looks hardly. However pure the real motive, it lays Congress 
P* n to th. suspicion of assuming unconstitutional powers, by dictating 
,J stat *’’ in a matter so important and so enduring as its Constitution. 

And U)C second section brings no relief, but strengthens the susbichm 

Peuple'ol ^ “ further cnacted - That 

■ «. Sh f, 11 ’ ,hruu " h conven- 

. • ; ' . . . . It I . I 1 1 elunge aforesaid, .in: 

- - to oo* hla proclamation iu,ting the* foci th”* ° f ^ United 
2 , _ _ K ttn d thereupon this act 
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shall lake effect and be in . . . force from and after sixty days from the 
date of said proclamation. 

in view of this section, it is manifest that the very existence of the 
Act even after you have signed it. is made to depend upon the implicit 
obedience of the people of West Virginia. They must “make and ratify 
the rkange aforesaid.'’ and in the precise manner prescribed. They 
cannot choose new agents to amend 4 j their own constitution. They 
must do it “through their said convention"—the same which sat at 
Wheeling on the 26.h of November, 1861. None other can be trusted! 
Perhaps that convention is no longer in existence. It was called for a 
particular purpose, and having done its work, and the people having 
ratified it—perhaps the convention is fonctns officio, dead and gone. 
Surely it was not intended as a permanent institution, to last through 
all times. Yet that seems to be the idea of the biU, for it fixes no limit 
of time—whenever the people shall do it, through their said convention. 

Agfcxi. when all this is done, as ordered, still, the Act may fail and 
the new State perish in the birth, for want of a proclamation. The bill 
declares that “it shall be lawful for the President to Issue his proclama¬ 
tion”; but it is not his duty to do whatever may be lawfully done. By 
express Act of Congress it is lawful for the President, by proclamation, 
as in this case, to close all the Southern ports, but he has not found it 
expedient to exercise the power. 

I need not trouble you with many remarks upon the very awkward 
shape and inconvenient geographical relations, of the new State, and 
the st;!! greater awkwardness and inconvenience in which the old state 
would be left, by the proposed division. Such a division, if 49 now made 
by force of untoward circumstances, could not long stand. Its evils 
would not be long endured. 


I consider this proceeding revolutionary, all the more wrong, because 
.’. is '.tedlessly begun at a moment when we are strained to the ut¬ 
termost, j n efforts to prevent a far greater revolution. If successful, 
wi.. a: “at once an example and fit instrument” for tearing into 
Piece? ’.ne regions further south, and making out of the fragments, a 
multitude of feeble communities. And, for what good end? We may 
‘ ’' r* ty stimulate the transient passions and prejudices of men in par- 
f vl*r localities, and gratify the personal ambition and interest of a 
* 'idem in those little sections. We may disjoint the fabric of our 
tutiuiit J government, and destroy the balance of power in Congress, by 
• « it i,enators representing a new brood of fragmentary States. 


A/ <1 iow, Sir, 1 give it as my opinion that the bill in question is 
Jttonal; and also, by ita own Intrinsic demerit*, highly li 


un 
inex 


- 


* I«« 
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And I persuade myself that Congress, upon maturer thought, wiu be 
Clad to be relieved by a veto, from the evil consequences of such i m i 
provident legislation. 10 

All which is, most respectfully submitted 
by your obedient servant, 

Ed. W. Bates 
Attorney General 

To the President 

of the United States 


M. Stanton to President Lincoln, Washington, 
D. C.. December 26, 1862 

WAR DEPARTMENT 

Washington City, D. C. 
December 26th, 1862 


In conformity with your request for my written opinion in respect to 
the constitutionality and expediency of the Act of Congress “for the 
admission of the State of West Virginia into the Union and for other 
purposes." I answer 


1st. That m my opinion the above mentioned Act of Congress is 
constitutional. 


2nd. It is. in my judgment, expedient. 

Some of the reasons for the foregoing opinions may be briefly stated. 

The Constitution expressly authorizes a new State to be formed or 

the jurisdiction of another state. The Act of Congress is 
m pur*.uanc* of that authority. The measure is sanctioned by the Leg¬ 
islature of the State within whose jurisdiction the new State is formed. 
Warn tt* new State is formed, its consent can be given, and then all 
tae requirements of the 5 Constitution are complied with. 1 have been 
to perceive any point on which the Act of Congress conflicts 
wttfe the Constitution 


itatc. tbr geographical boundary her 

_ slave stales will be broken. ttd 

of this ukmi rverv point of consideration surpasses all 

to me un the question of 
evils might be r pert fled, but it is safe to 
after us will be ae wise as ourselves and 
nscti. they will be avoided Tha 
- future may safely be left in the care 
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„f those whose duly nnd interest may be involved in ;,nv , 

n 1 r«surr* of legislation. ny Possible 


To The President 


I have the honor to be 
Very respectfully 
Your obedient servant 
Edwin M. Stanton 
Secretary of War 


future 


L ,„„_>i.lmon P. Cha»* .0 President Lincoln, Washington, 

D. December 29, 1862 * 

Treasury Department 
December 29, 1862 

Sir, 

My most thoughtful attention has been given to the questions which 
you have proposed to me as the Head of one of the Departments touch- 
mg the Act of Congress admitting the State of West Virginia into the 
Union. 

The questions proposed are two: 

1. Is the Act constitutional? 

2. Is the Act expedient? 


1. In my judgment the Act is constitutional. 

In the Convention which framed the Constitution, the formation of 
new States was much considered. Some of the ablest men in the Con¬ 
vention, including all or nearly all the Delegates from Maryland, Dela¬ 
ware and New Jersey, insisted that Congress should have power to 
form new States, within the limits of existing States, without the con¬ 
sent of the latter. All agreed that Congress should have the power, 
with that consent. The result of deliberation was the grant to Congress 
of a general power to admit new States; with a limit on its exercise in 
respect to States formed within the jurisdiction of old States or parts 
of such, to cases of consent by the legislatures 55 of the States concerned. 

The power of Congress to admit the State of West Virginia, formed 
within the existing State of Virginia, is clear, if the consent of the leg¬ 
islature of the State of Virginia has been given. 

That this consent has been given cannot be denied, unless the who!#* 
*<“•>'*» of the Executive and Legislative branches of the Federal Gov- 
munml tut the last eighteen months has been mistaken, and Is now 
tnsrwd 


April, IMI. a Convention of cltixcns of Virginia assumed to pass 
Oral txmtu* of Recession; called in rebel troops; and made common 
' ***** •»th the insurrection which had bruhrn out against the Govern- 

" •“ LS Me Mil. (K«m %m WaMMaRMa. D C. December 9 
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ment of the United States. Most of the persons exercising the function* 
of State Government in Virginia joined the rebels, and refused to pe r . 
form their duties to the Union they had sworn to support. They Uu^ 
abdicated their powers of government in respect to the United States. 
But a large portion of the people, a number of members of the Legis- 
lature, and some judicial officers, did not follow their treasonable ex¬ 
ample. Most of the members of the Legislature who remained faithful 
to their oaths, met at Wheeling and reconstituted the Government of 
Virginia, and elected Senators in Congress who now occupy their seats 
as such. Under this reconstituted Government, a Governor has been 
elected, who now exercises Executive authority throughout the State, 
except so far as is excluded by armed rebellion. By repeated and most 
significant acts, the Government of the United States has recognized 
this Government of Virginia as the only legal and constitutional Gov¬ 
ernment of the whole state. 


And, in my judgment, no other course than this was open to the Na¬ 
tional Government. In every case of insurrection involving the persons 
exercising the powers of State Government, when a large body of the 
people remain faithful and that body, so far as the Union is concerned, 
must be taken to constitute the State. It would have been as absurd 
as it would have been impolitic to deny to the large loyal population of 
Virginia the powers of a State Government, because men whom they 
had clothed with Executive or Legislative or Judicial powers had be¬ 
trayed their trusts and joined in rebellion against their country. 


It does not admit of doubt, therefore, as it seems to me that the Leg¬ 
islature which gave its consent to the formation and erection of the 
State of West Virginia was the true and only lawful Legislature of the 
State of Virginia. The Madison Papers clearly show that the consent 
of the Legislature of the original State was the only consent required to 
the erection and formation of a new State within its jurisdiction. That 
consent having been given, the consent of the new State, if required, is 
proved by her application for 53 admission. 


Nothing required by the Constitution to the formation and admission 
. Virginia into the United States, is, therefore, wanting; and the 
Act of admission must necessarily be constitutional. 


, N ‘" ' tins concltuion technical as some may think. The Legislati 

•* •<*">*««*. did not contain many members fr< 
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Opinions of President Lincoln 

„ „ Mfer. in my opinion to follow plain principle, to pliln „„ 

cLMloM than to turn as.dc- from consequences clearly logical he 
nol rxactly agreeable to our views of expediency. ecause 

2 . And this brings me to the second question. Is the Act of admission 

expedient? 

The Act is almost universally regarded as of vital importance to thei 
welfare by the loyal people most immediately interested, and it has r J 
ceived the sanction of large majorities in both Houses of CongreJ 
These facts afford strong presumptions of expediency. 

It is, moreover, well known that for many years, the people of West 
Virginia have desired separation on good and substantial grounds- nor 
do 1 perceive any good reason to believe that consent to such separa¬ 
tion would now be withheld by a Legislature actually elected from all 
the Counties of the State and untouched by rebel sympathies. 

However, this may be. much—very much—is due to the desires and 
convictions of the loyal people of West Virginia. To them, admission 
is an object of intense interest: and their conviction is strongly ex¬ 
pressed that the veto of the Act and its consequent failure would result 
.n the profound discouragement of all loyal men and the proportionate 
elation and joy of every* sympathizer with rebellion. Nor is it to be 
■crgc''- n that such veto will be regarded by many as an abandonment 
of the lews which have hitherto guided the action of the Government 
in re'.a on to Virginia: will operate as a sort of disavowal of the loyal 
Government; and may be followed by its disorganization. No act not 
. nr- lively demanded by Constitutional duty should be performed by 

Executive, if likely to be attended by consequences like these. 54 


It -be said, indeed, that the admission of West Virginia will draw 
• :vr : the necessity of admitting other States under the consent of ex- 
> * jed Legislatures assuming to act for whole Stales, though really 

n pre* f r.ting no important part of their territory. I think this necessity 
imagaarj There is no such Legislature, nor is there likely to be. No 
;arh leg. latu re. if extrmnonzed is likely to receive the recognition of 


C «gr» s or the Executive. The caw of West Virginia will form no 
cedent Far otherwise It will encourage the loyal by the as- 



give of national recognition and support: but it will in- 
Nati«val Government will countenance needless 
break up or impair the integrity of States 
of Wnl Virginia shall present itself, it will. 

bat thr contingency of 
All thr considerations ° 
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Write* to Prr*ldrnl Lincoln, Washington. D. (• 
December 29, 1862 


Nnvy Department 

December 29, 1862 


The bill entitled "an act for the admission of the State of West Vir¬ 
ginia, and for other purposes,” which has passed the two Houses of 
Congress, will, if it becomes a law, divide the commonwealth of Vir¬ 
ginia. and erect a new State within its jurisdiction. 

The Constitution declares that "new States may be admitted by the 
Congress into this Union, but no new State shall be formed or erected 
within the jurisdiction of any other State; nor any State be formed by 
the junction of two or more States without the consent of the Legisla¬ 
tures of the States concerned as well as of the Congress.” 


While permission is herein granted to Congress and the Legislatures 
of the States directly interested to create a new State, there is, at the 
simc time, a guarantee that the integrity of the States respectively shall 
be maintained, and that no new State shall be erected within the limits 
of any one of them without its consent. 53 

Has such consent of the Legislature and people of Virginia been ob¬ 
tained to the formation and erection within its limits of the proposed 
new State as to place it clearly and equivocally, in honest good faith, 
within the letter and spirit of the constitutional guarantees and re¬ 
quirements? 

If the consent of the Legislature of the State of Virginia has been 
tamed in accordance with the constitutional design and intent, there 
r v ti.at I am aware, any constitutional objection to the measure, 
n-.r cl*,.mn hould not. however, be a forced or mere technical one. 

.• th« (h.MiH-mbcrment of a State against its wishes and in violation of 
” r ipint • f the Constitution will be fought with evil, now and in the 
future, to the State and to the Union. 


* f ‘ ■ *tr*..rdmary condition of affairs exists at this time in Virgin 
ai . . •; * -untry, and the period is not the most propitious opportuni 
' r a aim and dispassionate consideration and decision of a measure 
’ C'ltyend importance *• A deep and wide-spread insurreetio 
..u aco, . dlvUa. Ot the Union, and taking on the Conn* 
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the 
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• of a particular section of the State avail 
^'.on to forward a movement tor the dismembe^, V " " “*• <*- 
wealth by proceedings which, having certainly their 1 6 C ° m ' 

Evolutionary stale of facts may be deemed to themselves^Jm '"k “ 
Evolutionary, and which, if carried into effect at this S ° mewhat 

» keiv to aggravate our national troubles. 1 ure< WlU be 

Under existing necessities, an organization of the loval Hti* 
n{ a -^ portion of them, has been recognized, and its Senator 7*1* or 
EEntaUves admitted to seats to Congress. Ye, we cto R,!P - 

eves to the fact, that the fragment of the State which, in the ^oZ 
denary tumult, has msututed the new organization, is no, post ed , 
he records, archives, symbols, traditions, or capital of the coml n 
,-ealth. Though calling itself the State of Virginia, it does not assume 
the debts and obligations contracted prior to the existing difficulties is 
this organization then, really and in point of fact, anything else than a 
provisional government, .or she State? It is composed almost entirely 
of those loyal citizens who reside beyond the mountains, and within the 
prescribed limits of the proposed new State. In this revolutionary 
period, there being no contestant, we are compelled to recognize the 
organization as Virginia. Whether that would be the case, and how the 
question would be met and disposed of were the insurrections this day 
abandoned, need not now be discussed.-* 

Were Virginia, or those parts of it not included in the proposed new 
State invaded and held in temporary subjection by a foreign enemy in¬ 
stead of the insurgents, the fragment of territory* and population which 
should successfully repel the enemy and adhere to the Union would 
doubtless, during such temporary subjection, be recognized, and prop¬ 
erly recognized, as Virginia. When, however, this loyal fragment goes 
further, and not only declares itself to be Virginia, but proceeds, by its 
vb act to detach itself permanently and forever from the common¬ 
wealth. and to erect itself into a new State within the jurisdiction of 
tae State of Virginia, the question arises whether this proceeding is reg¬ 
ular. legal, nght, and in honest good faith, conformable to, and within 
letter and spent of the Constitution. 
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„ii.,m*» iii ontwm M iflvl#l**ii *#» imiinhiMmi Ah *<I* 4 mi v#«w w nI m* 

il^liU nf II,w ttlnlw* I# f*n»» 4 M#lVM l»l* J | M* M»« iillbtH •*# Him MImIm#, mik 4 « 
HMMHl fm liulli #I,i*mM piavafll #WmH MUily m.-IIkm m* will #***l**M#ly MlVwi.i 
i.IIIiih Tin* |r, mImimI gny*,yflMfl»»lil In mil Miillm* !****! Hi ‘MvM** **♦ illaimm* 
in * m wuim, Mini y«l Mwa I# lb* d«Mylng Ui« fm I llial **m Mia 4|*t*mv«| hi 
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t»l«l> III VliyllllM I Mil II In ••Mill li* In III* "lull 1*1 H«» |*»H*j*|»* I if Vli 
gllllM Him I m imw HImI*. mIimII In* iii*iImI wllliln lln Jin Imllillini, m IIimI 
(May In*V# Hilly ultfliinml lln,I* l.if»M*Mii! In III 

i HliyiMM iiiny Milmll imw MImImi lulu Hu* liniKnj Iml niiy mIIi*iii|*I Iii 
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mil MImIi- Wmi- IIii-i *- in* iimmllKH **f i|i*lll*l lill * kii»I|IiiI|kiimIH y In lln- 
IIIHVMHiMlil, Him lllin* ***|mmI,j,| |l*l Hu* ill vl#|,*fi ill Him Hlnln I# iiikmI mI III 
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ul0 uni , odour««* the Govei-mrumi, and r«t*rd Ha , rt, „ , 

- i <>ilv u'l iUfttfftJ'fll of out i. 
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#f kh 


nrktS * n ' ....i«i« rr i 

.. *od spa*** »^u»tm#nl of our national afT«i r . 
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« 1 ,h * »f n.. u„„ m „„„ 

„l „f Hi" OBVWI.. '"I ■ ><»**« . . . .lrfU.lf.K|y 

.. ..• ....ip.*... .‘.I. z 

prurfi- 1,1 ’"* k ‘ VI,Kim. „ X 

!" 2 .Kim ■<* W"-‘ VlrKlnl.. will, I i.u.1 ...rf i.. n. v ., .. , " 

y«l ,l ’ nti * r ,h< - w >*" 1 ** united p^ n ,u- lhj| , 

'' )/f , w . «lth ( whltli has unsurpassed natural advam**,.*, „„ t .„ n-p| 

‘ th*- h".u, “* ln lhc ,n ■‘Wirt or the Union, the c«m.utu 
!' , the right* ••t tnutl. It I* undoubtedly U,.- true pollry „ f vi, 
J B to pr^/ve It* territorial Integrity; etui the day eannot hl1 dJsUnl 
under an Improved dispensation, ttu people beyond the rnouil 
u,»i«, »« l* h0 than those of the valley anti of the tld, -water Mu tiur, 
y-HI i,e convert* to H'«t policy, and satisfied that a division would b* 
^wlse and Inexpedient. 


I do ntrt therefore deem It expedient Dial West Virginia should be 
r,r« ted Into a male, nor advlxe that the hill he approved. 

I have the honor to be, 

Very respectfully, 

Gideon Wallen 
Hecretary of the Navy, 


|.HIrr— ’IVeelilrnl l.imolii (Opinion* on <ioiiatltiilloiiullty uiid 
A«l vlmihiltly of AdoiitlloK Weal Virgin in Into llic Union), 
Wonliinglnii, II. C. f llt-rrmlirr .'II, 11162. 


Tie ton nl of the Legislature of Virginia la constitutionally nan s 
01 / to the hill hn I hr Admission of West Virginia In coming a law. A 
<iy claiming to h< so, h Legislation has given Its consent, W< can 
1 -/HI deny that It Is such, unless we do so upon tin outside know I 

• ■o" Ihsl lie body was chosen al elections In which a majority of the 
u■ntiiiuut vol< i > of Virginia did not participate, llut 11 Ih a universal 
!* “• Uci in the populai elections In all these Hlatea to give no legal con- 

Mholi 'hideve, lo those who do nol , I loose to vole, as against the 

• ffw i I)., vol, t of |lu* ie who do choose h, vote, Nance II Is not tin* 

i .| vol,,:, hot Ih* (pialHled voters, who choose to vote, Hud cull 
»" 1 a*, ii., poitii, iii powei ,,r the HI ale Much leas than I" non-voter 

• -', 1,1 imy phi a lion l„ given h, I how, wlm did not vole, in tlilw esse, 

H »• alM, M rnatti i of uulalde knowledge, IIimI they were not 
li ul. tful Of thill lights under, and <tuty to, this government, 
* » a,»ngag,(| m open rebellion against H Doubth'ss among 
,.i«r« were some Unlnii nu n whose volO#s r ' were gnmllteied 
*'!’ u.r »**«.«» niuioiottt an , , n> idols, hut we know too HttU* “f th, i» 
JJJJ®* - * i,» •»«ign them my sppieriahlo vain* t'aii this government 
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,.i,hh( if ll InrlulflVN CoimUtutlonal con*tructloiu by which men in open 
tagainst It. lire to be accounted, man for man. the equals 0 f 
lh|1 „ wh o maintain thrtr loyalty to It? Are they to be accounted even 
pitUonn. and more worthy of consideration, than those who merely 
neglect to vote- If no, their treason against the Constitution, enhances 
constitutional value! Without braving these absurd conclusions, 
cannot deny that the body which consents to the admission of West 
Yu Mints in the Legislature of Virginia. I do not think the plural form 
.U the words M Legtotatur*s M and •'States" in the phrase of the Consti¬ 
tution "without the consent or the Legislatures of the States concerned" 
h » ■ auv reference to tlte new State concerned. That plural form sprang 
tu*m the contemplation of two or more old states, contributing to form 
,, new one ** The Idea that the new State was in danger of being ad¬ 
mitted without its own consent, was not provided against, because it 
not thought of. as 1 conceive. It is said, the devil takes care of his 
own Much more should a good spirit- -the spirit of the Constitution 
.out the Union take care of its own l think it can not do less, and live. 

Hut is the admission into the Union, of West Virginia, expedient? 
ftm. m my general view. is more a question for Congress, than for the 
> \eeutivc Still l do not evade it More than on any thing else, it de- 
.viuis on whether the admission or rejection of the new State, would. 
,u ihe cuvumstaiHvs tend the more strongly to the restoration of 
National authority throughout the Union That which helps most 
« this direction i> •os*. expedient at this time. Doubtless those m re- 

• > > ’vg \ ; • .« would return to the Union, so to speak, less reluct- 

• • ' wt -i ho d \ .'ion ot the old state than with it: but I think we*-' 

d not on* u» uuch m this quarter by rejecting the new State, as 
- by West Virginia We can scarcely dispense with 

1 ■ We> Yi-.gm a m this struggle: much less can we afford to 
* - **-» n Congress and in the ftdd. Her brave and good 

• ’ v<*rd *'e *' »»ca nto the Un:on as a matter of life and death 

r .. two true to l K e Union under vec> severe trials. We have 

m • > t oir hv.;.vs; and we can not fully retain their con- 

vm v i k’ CNx*oer%»>on. it we seem to break faith with them. In fact 

<vuii m do so much tor us. if they would. 

the «h*raiNi «f the new Stnfer haras that ranch shvt sod n 

*** • * wdai, and irrevocable eocrvaeh.ment upon the 
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A part of the original Lincoln draft on the Constitutionality and Ad¬ 
visability of Admitting West Virginia into the Union. 

(Library of Congress) 















